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IN THE COURT OF THE SESSIONS JUDGE AT JORHAT 
 

Present  :  Sri Vinod Kumar Chandak, M.A., M.Com, LL.B., AJS 
                  Sessions Judge, Jorhat 
 

JUDGMENT IN SESSIONS CASE NO. 125 [J-T] OF 2017 
(G.R. Case No. 233 of 2017) 

Borholla P.S. Case No. 37 of 2017 
 
Committing Magistrate:- 
 
Sri Chinmoy Barua, 
The then Judicial Magistrate 1st class, 
Titabar Sub-Division, 
Jorhat District 
 

State of Assam 

-Versus- 

 

Sri Barsaat Turi, 
Son of Sri Sankar Turi, 
Resident of Borholla Tea Estate, 
P.S. Borholla, 
District-Jorhat.                                                          ….   Accused 
 

APPEARANCES: 

For the State     :  Sri Jubon Mohan Das, Learned P.P., Jorhat 

For the Accused:  Sri Bitupon Pegu, Learned Defence Advocate, Jorhat 
                               
                               
CHARGE FRAMED UNDER SECTIONS 376/417 OF INDIAN PENAL CODE  

 

Date of Charge                          :  18-08-2017  
Date of prosecution evidence :   12-09-2017; 22-09-2017; 02-11-2017  

                                                       & 12-12-2017   

Statement of Accused  

Recorded on                             :    09-01-2018  

Date of Argument                    :    03-04-2018 & 05-05-2018  
Date of Judgment                    :    07-05-2018 
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J  U  D  G  M  E  N  T 
 

1).            The prosecution story, in brief, is that Borholla P.S. Case No. 37/2017 

under Section 376 of IPC was registered on the basis of a F.I.R. lodged by the 

informant [hereinafter referred to as ‘X’].  

                 In the aforesaid F.I.R. dated 15/05/2017 [Exhibit-1] the informant 

who is the victim of the instant case, alleged, inter-alia, that the accused on the 

false pretext of marriage had physical relationship with her on several occasion 

with due protest being raised by her. It is further stated by the informant that 

the accused Barsaat Turi had love affair with her for about one year and when 

she told the accused that she became pregnant, then the accused told her that 

she may lodge case against him. The informant further states that the accused 

told her that she is a characterless girl?  

                    On receipt of the aforesaid F.I.R. by the then Officer-in-charge, 

Borholla P.S., the same was registered as Borholla P.S. Case No. 37/2017 under 

Section 376 of IPC. 

                     During the course of investigation, the statement of informant was 

recorded by police at the police station itself. The informant was medically 

examined by the doctor, her statement under Section 164 of Cr.P.C. was also 

recorded. Police on completion of investigation filed charge-sheet, in the case, 

against the above named accused Barsaat Turi u/S. 376 of IPC vide Charge-sheet 

No. 35/2017 dated 30-06-2017. 

           

2).         The then learned Judicial Magistrate 1st class, Titabar Sub-Division, 

District-Jorhat, committed the case to this Court for trial. Copy was furnished to 

the accused under Section 207 Cr.P.C. by the learned court below.  

 

3).         Upon consideration of the record of the case and the documents 

submitted therewith and after hearing the submissions of the accused and the 

prosecution in this behalf, charges were framed under Sections 376/417 of IPC. 

The charges were read over and explained to the accused, to which, the accused 

pleaded not guilty and claimed to be tried. 
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4).           During the course of trial, 08 [eight] numbers of witnesses including 

the informant, her two elder sisters, Medical Officer and the I.O. were examined, 

on behalf of the prosecution, to prove the charge u/Ss. 376/417 of IPC. 

                 On completion of prosecution evidence, statement of above named 

accused was recorded u/S. 313 of Cr.P.C. The accused stated that he had been 

falsely implicated in the case. He did not commit rape upon the informant nor did 

he enter physical relationship with her. Further submission of accused is that the 

victim became pregnant through someone else. The accused pleaded innocence. 

No witness was adduced by the accused in his defence. 

 

5).               I have heard Sri Jubon Mohan Das, learned Public Prosecutor for 

the State as well as Sri Bitupon Pegu, learned counsel for the accused, who is 

facing trial for commission of offence u/Ss. 376/417 of IPC.   

                 

6).         Now the points for determination before this Court are as follows:- 

1) Whether on or about six months before filing of the ejahar by the 

informant-cum-victim of the instant case on 15/05/2017, the 

accused on the false pretext of marriage co-habited with the 

victim, for which, she became pregnant for four months and 

thereby committed an offence punishable under Section 376 of 

IPC? 

2)  Whether during the same period and time the accused named 

above deceived the victim fraudulently (or dishonestly induced 

the victim) that she will be married by the accused and had 

sexual intercourse with the victim for which she would not have 

allowed if the victim were not deceived by the accused and 

which act caused damage to her body, mind, reputation and 

property and thereby committed an offence punishable under 

Section 448 of IPC? 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

7).           To decide the above charged sections of law against accused let us 

examine, analyze and appreciate the evidence of the witnesses alongwith the 

documents. 
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                PW-1 is the informant-cum-victim who during her deposition in Court 

stated that she had love affair with the accused since 2016. The accused 

promised to marry her and take her with him. It is stated by the victim that the 

accused used to call her to his house. Further version of the victim is that the 

accused undressed her, slept with her and did bad acts upon her inspite of her 

repeated protest. The accused had physical relationship with her for about six 

times. The victim further stated that she told accused that her menstrual period 

had stopped for the last four months and requested him to take her but the 

accused refused to take her and also refused to marry her. It is further stated by 

the victim that the accused told her brother that nothing can happen to him if 

the victim or brother of victim lodge ejahar before police. Finding no other 

alternative, she lodged ejahar before police vide Exhibit-1 wherein Exhibit-1 [1] is 

her relevant signature. Police brought her before a doctor for medico legal check-

up. She was also produced before the Magistrate for recording statement under 

Section 164 Cr.P.C. vide Exhibit-2 wherein she put her signature as Exhibit-2 [1] 

& Exhbit-2 [2].   

                 During cross-examination, she denied to have stated before police 

that accused called her to his house and had physical relation with her forcibly; 

that accused had physical relation with her for six times; that she told accused 

that she was four months pregnant and to take her to his house but the accused 

refused and also that accused told her elder brother that nothing could happen 

to him even if she filed case against the accused. She further denied that 

accused is not the father of the child in her womb.  

 

8).             PW-2 is Smt. Aruna Nayak who is the sister-in-law of the victim-

cum-informant of the case is only a reported witness. Her testimony reveals that 

about 6/8 months back before filing of the ejahar by the victim, the accused 

abused the victim alongwith her mother. On being asked as to why the accused 

was abusing the victim, in turn, the accused told her to ask the victim what he 

[accused] had done with her. Accordingly, she asked the victim about the 

incident, to which, the victim stated to her that accused had made her pregnant. 

It is further divulged by this witness that the accused told the victim not to tell 

the incident to anyone. 
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                    During cross-examination, she divulged that she came to know 

about the fact that accused made the victim pregnant only on the date of the 

quarrel. She categorically stated that before that date she did not knew by whom 

the victim became pregnant. She denied defence suggestion that she did not 

state before police that accused alongwith his mother abused the victim and that 

accused asked her to question the victim as to what he had done to the victim.  

 

9).        Smt. Mina Gogoi [PW-3] who is the neighbour of victim deposed that 

incident took place around 2/3 months back. She heard quarrel between 

accused’s family members as well as family members of victim. 

             Prosecution declared this witness hostile and during cross-

examination by prosecution she denied to have stated before police that “she 

came to know that Barsaat Turi [accused] had love affair with a girl 

named Neha and she also came to know that Neha is four months 

pregnant”. 

              This witness during cross-examination by defence side denied that she 

has told lie to save the accused.  

 

10).        Smt. Sewali Nayak [PW-4] who is the elder sister of victim deposed 

that she came to know about the incident at the police station where her 

younger sister, i.e., the victim disclosed to her that she became pregnant 

through the accused. They then intended to hand over the victim to the accused, 

but accused refused to take/accept the victim. It is further stated by this witness 

that they repeatedly requested the accused to take the victim but the accused 

did not pay any heed to their request. Hence, finding no other alternative, the 

victim lodged ejahar before police. This witness further stated that, later on, 

victim delivered a male child who died after seven days of his birth. 

              This witness during cross-examination by defence side admitted that 

she stated before police that when she came to know about the incident from the 

victim they tried to hand over the victim to the accused, to which, the accused 

refused to accept her.   
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11).        Smt. Santoshi Turi [PW-5] is the wife of accused who deposed that 

she came to know about the incident after her husband [accused] was taken to 

the police station by police. The accused stated before her that he did not 

commit bad acts upon the victim, as alleged. 

              This witness during cross-examination by defence side stated that she 

heard the incident from the mouth of the victim. 

 

12).             Dr. Amrita Nath [PW-6] who was the then Medical Officer on 

duty, Jorhat Medical College & Hospital examined the victim-cum-informant of 

the case on 16/09/2017 and opined that no evidence of recent sexual intercourse 

was detected on the person of victim; that no injury detected on her person 

during medical examination but the victim was pregnant and gestational age was 

14 weeks plus. The doctor further stated that to comment the age of victim, X-

ray report was necessary but till the date of writing the report no X-ray report of 

victim was received by her. This witness exhibited her medical report [Exhibit-3] 

and her signatures thereon as Exhibit-3 [1] to Exhibit-3 [3]. 

                  The doctor was cross-examined by the defence side. During cross-

examination, she admitted that she has not mentioned who made the victim 

pregnant.  

 

13).            The evidence of Sri Chinmoy Baruah [PW-7] who was the then 

Judicial Magistrate 1st class, Titabar Sub-Division, District-Jorhat, stated that on 

16/05/2017 as per direction of the then Sub-Divisional Judicial Magistrate, he 

recorded statement of the victim vide Exhibit-2 wherein Exhibit-2 [3] & Exhibit-2 

[4] are his signatures with endorsement. It is further stated by this witness that 

the then Sub-Divisional Judicial Magistrate passed order vide Exhibit-3 wherein 

Exhibit-3 [1] is the signature of the then superior officer which he knows. 

                     During cross-examination, he stated that he recorded statement of 

the victim only after ascertaining that she was giving her statement voluntarily.  

 

14).          Sri Hari Kanta Tamuly [PW-8] is the I.O. of the case who deposed 

about the routine steps taken by him during investigation of the case after the 

same was endorsed to him for investigation. He visited the place of occurrence 
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and prepared Sketch Map of the place of occurrence with index vide Exhibit-5 

wherein Exhibit-5 [1] is his signature. He also arrested the accused on 

15/05/2017. On completion of investigation, he submitted charge-sheet against 

the accused vide C.S. No. 35/2017 dated 30/06/2017 which he exhibited as 

Exhibit-6 and his signature as Exhibit-6 [1]. 

              The I.O. confirmed that witness Smt. Mina Gogoi [PW-3] during her 

statement under Section 161 Cr.P.C. stated before him that “she came to 

know that Barsaat Turi [accused] had love affair with a girl named 

Neha and she also came to know that Neha is four months pregnant”. 

               Defence side cross-examined the I.O. During cross-examination, the 

I.O. stated that victim divulged before him that she was raped by the accused 

but she did not tell before him that she was raped by the accused for six times. 

              The I.O. confirmed that witness Smt. Aruna Nayak [PW-2] during her 

statement under Section 161 Cr.P.C. did not state before him that accused 

alongwith his mother abused the victim and that accused asked her to ask the 

victim as to what he had done to the victim. 

              This witness further confirmed that witness Smt. Sewali Nayak [PW-4] 

during her statement under Section 161 Cr.P.C. did not state before him that 

after coming to know about the incident from the mouth of victim they tried to 

hand over the victim to the accused but he [accused] refused.  

 

15).           From a close perusal of the evidence on record it is seen that the 

accused is the neighbour of victim [PW-1]. Victim during her evidence stated that 

she had love affair with the accused since 2016. The accused promised to marry 

her and take her with him. It is stated by the victim that the accused used to call 

her to his house. Further version of the victim is that the accused undressed her, 

slept with her and did bad acts upon her on her repeated protest. The accused 

had physical relationship with her for about six times. The victim further stated 

that she told accused that her menstrual period had stopped for the last four 

months and requested him to take her but the accused refused to take her and 

also refused to marry her. It is further stated by the victim that the accused told 

her brother that nothing can happen to him if the victim or brother of victim 

lodge ejahar before police. 
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16).         It is interesting to note herein that victim had categorically deposed 

that accused threatened her and her brother that nothing could happen to him if 

they lodge case against the accused. The I.O. of the case did not examine the 

elder brother of the victim to substantiate the above claim of victim. 

 

17).           The evidence of Smt. Aruna Nayak [PW-2] who is the sister-in-law of 

victim is to the effect that about 6/8 months back before filing of the ejahar by 

the victim, the accused abused the victim alongwith her mother. On being asked 

as to why the accused was abusing the victim, in turn, the accused told her to 

ask the victim what he [accused] had done with her. Accordingly, she asked the 

victim about the incident, to which, the victim stated to her that accused had 

made her pregnant. It is further divulged by this witness that the accused told 

the victim not to tell the incident to anyone. 

                    During cross-examination, she divulged that she came to know 

about the fact that accused made the victim pregnant only on the date of the 

quarrel. She categorically stated that before that date she did not knew by whom 

the victim became pregnant. 

 

18).               Smt. Sewali Nayak [PW-4] who is the elder sister of victim stated 

that when they came to know about the incident through the victim they decided 

to hand over the victim to the accused but the accused refused to accept the 

victim. This piece of evidence has been contradicted by the I.O. of the case. He 

has categorically stated that aforesaid witness did not tell such thing before him 

during her statement recorded under Section 161 Cr.P.C. 

 

19).             The victim lodged the instant case on 15/05/2017. Her statement 

under Section 164 Cr.P.C. was recorded by the learned Magistrate on 16/05/2017 

where she stated her age as 20 years. The victim during her deposition in court 

stated her age as 20 years on 12/09/2017. From the above, it can be reasonably 

held that victim girl was major at the time of incident as she was above 18 years 

of age at the time of commission of the offence by the accused. 
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20).               Furthermore, the victim during her deposition in court stated that 

accused used to call her to his house and had sexual intercourse with her even 

on her protest. The victim further stated that accused did sexual intercourse with 

her for six times. It is seen that accused is a married person having his wife who 

had also deposed in the court as PW-5. But the victim did not utter any word that 

any of the family members of the accused including the wife of accused were 

present inside the house at the time of such acts. 

 

21).          The I.O. of the case did not seize any birth certificate/school 

certificate of the victim to claim that victim was a minor girl at the time of 

incident. 

 

22).                  In the case of Utpal Mishra-versus-State of Assam, (2015) 

2 GLR 542, the Hon’ble Gauhati High Court in Para No-44 of its judgment has 

held as follows: 

PARA NO-44 

               In Harchand Singh (supra), the Apex Court reminding the function of a 

court in a criminal trial observed, thus: 

              “The function of the court in a criminal trial is to find whether 

the person arraigned before it as the accused is guilty of the offence 

with which he is charged. For the purpose the court scans the material 

on record to find whethere there is any reliable and trustworthy 

evidence upon the basis of which it is possible to found the conviction 

of the accused and to hold that he is guilty of the offence with which he 

is charged. If in a case the prosecution leads two sets of evidence, each 

one of which contradicts and strikes at the other and shows it to be 

unreliable, the result would necessarily be that the court would be left 

with no reliable and trustworthy evidence upon which the conviction of 

the accused might be based. Inevitably, the accused would have the 

benefit of such a situation”.  

 

23).               The accused during his statement under Section 313 Cr.P.C. had 

denied that he had physical contact with the victim-cum-informant, as alleged.  
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24).          On scrutinizing the evidence on record, considering the entire aspect 

of the matter and the evidence, produced by the prosecution, I am of the 

considered opinion that the prosecution has failed to establish that the accused 

committed rape on the victim and made her pregnant on the pretext of marrying 

her. Hence, accused is entitled to acquittal under benefit of doubt against 

charged sections, i.e., 376/417 of IPC, which I accordingly do. 

 

25).          In the result, accused Sri Barsaat Turi is acquitted of the charges 

levelled against him on benefit of doubt and he is set at liberty forthwith from 

the charges under Sections 376/417 of IPC. 

                 Bail bond of accused is extended for the next 06 [six] months under 

Section 437-A Cr.P.C. 

 

26).         Given under my hand and seal of this Court on this 07th day of May 

2018.  

 

Special Judge, Jorhat 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Continued to Page No:-11 
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ANNEXURES:- 

PROSECUTION WITNESSES:- 

 

PW-1 Victim-cum-informant of the case. 

PW-2 Smt. Aruna Nayak, sister-in-law of victim. 

PW-3 Smt. Mina Gogoi, tea garden labour. 

PW-4 Smt. Sewali Nayak, elder sister of victim. 

PW-5 Smt. Santoshi Turi, wife of accused. 

PW-6 Dr. Amrita Nath who examined the victim. 

PW-7 Sri Chinmoy Barua, the then Judicial Magistrate 1st 

class, Titabar Sub-Division. 

PW-8 Sri Hari Kanta Tamuli, I.O. of the case.  

 

COURT WITNESS:-      NIL 

EXHIBITS FOR THE PROSECUTION:- 

 

Exhibit-1 Ejahar  

Exhibit-2 Statement of victim recorded by the learned 
Magistrate under Section 164 Cr.P.C. 

Exhibit-3 Order passed by the then S.D.J.M., Titabar Sub-
Division 

Exhibit-4 Medico legal report of victim 

Exhibit-5 Sketch map of the place of occurrence with index 

Exhibit-6 Charge-sheet 

 
MATERIAL EXHIBIT:- NIL 
 
DEFENCE WITNESSES:-         NONE 
 

Special Judge, Jorhat. 
 
Typed & transcribed by: 

 

   Sri Mrinal Jyoti Bora, 

(Stenographer Grade-I) 
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